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from the editor

A strong reputation

The global economic crisis triggered by the fallout of the
credit crunch and banking crisis has created many
victims. Most investors will have seen their investments
drop in value.

Understandably people look for somebody to blame when
things go as wrong as they have done. However there

is always the danger of turning somebody, or a group,
into scapegoats.

Some would argue that this was the case in the fallout
of the economic problems. Governments looked around for
those to blame and the attention fell onto offshore centres.

Many of these smaller jurisdictions feel that they were
unfairly targeted and were not responsible for the problems
the world was facing. They argued that the move was a
political one, particularly given the “tax haven” tag these
offshore centres were given at a time when Governments
needed to raise cash to pay for their stimulus packages
and stakes in banks.

As is well known, the outcome of this process was the
creation of the OECD “white list” for those centres deemed
to reach international standards on tax exchange and
transparency.

Not everybody made it onto the list when it was created
but one of the jurisdictions that did was Guernsey. Always
proud of its reputation and standard of regulation, the place
on the white list was third party recognition of Guernsey’s
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reputation. As other jurisdictions take steps to make it
onto the list of the jurisdictions with the highest
international standing, it has become the measure by which
offshore centres are judged.

Increasingly it is important for clients, wherever they are
from, to only be doing business in financial centres which
have a good reputation, and therefore are on the white list.
Guernsey will undoubtedly benefit from this so-called “fight
to quality”. Clients will be looking for those centres that
have a long history of strong regulation. Having a high level
of professionals and a range of services is also important -
all criteria that Guernsey meets.

Guernsey is also always moving forward and not living
off its past glories. Qualifying Recognised Overseas
Pensions Schemes (QROPS) are one of the latest success
stories on the island.

Its appeal extends beyond just
its near neighbour the UK.
Clients from all around the world
are attracted by Guernsey and its
offering. This is one of the reasons
why the island has recently sent
a delegation to the Far East, to
spread the word and encourage
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introduction

CONFIDENTIAL

Peter Niven
chief executive,
Guernsey Finance

Guernsey features alongside the United Kingdom and
the United States on the OECD “white list” that was
published at the conclusion of the London G20 summit
in April 2009. Here, Peter Niven, chief executive of
Guernsey Finance, looks at how the Island continues
to address the issues of transparency, secrecy and
confidentiality to ensure that it remains attractive

to clients as a jurisdiction within the very top tier of
international finance centres.

riting in this
supplement at the
same time last year
I remarked that we
were in the midst of
a major financial crisis, although the
full extent still remained unclear.
Since then, we have seen a global
economic downturn of unprecedented
proportions. As a leading international
finance centre Guernsey cannot be
completely immune, although the
Island has to a large extent remained
resilient in the face of these pressures.
Perhaps the most significant fallout

though has been the increased focus

on so-called “tax havens” or “offshore”
centres. For its part, Guernsey
continues to embrace transparency and
eschew secrecy but not at the expense of
confidentiality or privacy for its clients.

Remaining resilient

The economic conditions have
demonstrated the way in which today,
more than ever before, we are part of a
global financial community. Guernsey
has been adamant throughout that it
has not exported instability but has
been subjected to it and as a leading

4 Guernsey Special | Private Client Practitioner
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international finance centre we have not
been able to completely shelter from the
impact. However, one of Guernsey’s
great strengths is the breadth of finance
business that is carried out in the
Island. So, while the general downturn
has adversely impacted business flows
within some sectors such as banking
and funds, others like (captive)
insurance and fiduciary services are
seeing an upswing or have identified
new prospects.

Guernsey’s fiduciary sector has been
a mainstay of the Island’s finance
sector over the last 50 years and this

heritage has developed significant
expertise and infrastructure. Today,
we play host to more than 150 licensed
fiduciary providers, ranging from
large multinational organisations
to local, independent boutique
operations. Together they hold more
than £300 billion worth of assets in
trust. Guernsey also boasts substantial
expertise in using innovative modern
structures that are available for the
preservation of both institutional and
individual/family wealth.

What we have seen during the past
year is that globally there has remained

introduction

a significant amount of private wealth
looking to take advantage of appropriate
structures for asset protection or estate
planning (and — albeit to a lesser extent
— corporate monies seeking sound
investment opportunities). In addition,
the financial crisis triggered something
of a “flight to quality.” With Guernsey
having introduced a new Trust

Law, new Company Law and a new
Company and Intellectual Property
Registry — which were instrumental in
the Island being named International
Finance Centre of the Year at the
STEP Private Client Awards 2008/9 »

www.eprivateclient.com
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introduction

— it is perhaps not surprising that our
fiduciary providers are reporting real
buoyancy in business flows.

What we are also seeing is that
practitioners are increasingly attracting
new clients from further afield. The
traditional markets of the UK and
Europe are being supplemented by
new business from India, the Middle
East and the Far East. We are working
closely with industry to increase
awareness of the Guernsey brand
in these regions so that the Island’s
wealth management sector has a
further pool of potential new business
flows in the future.

An international citizen

One of the key developments resulting
from the financial crisis has been

the increased focus on so-called “tax
havens” or “offshore” centres.

Guernsey has during its 50 years as
a finance centre and particularly during
the last decade or so faced scrutiny
from the likes of the UK Government
(the 1997 Edwards Report), the EU,
the IMF, FATF and the OECD/G20.

The Island has always cooperated in
these processes and on each occasion
been placed within the premier division
of international finance centres.

For example, Guernsey features
alongside the UK and US on the
OECD “white list” that was published
at the conclusion of the London
G20 summit in April 2009. We also
understand that the current review
of the British Crown Dependencies
and Offshore Territories by Michael
Foot on behalf of HM Treasury will
similarly place Guernsey within the
top tier. In addition, there is every
reason to believe that Guernsey will
do well when the Island is assessed

by the IMF in the first half of 2010.
Guernsey however never rests on
its laurels but is always looking to
the future. The Island continues to
show its commitment to meeting
international standards of tax
transparency through the signing
of further Tax Information Exchange
Agreements (TIEAs).
Our very first was with the US in
2006 and we have now signed a total
of 15, with the prospect of more in
the coming months.

Strictly confidential

An important point to make though
is that Guernsey, while continuing

to embrace transparency and eschew
secrecy, does not do so at the expense

of confidentiality or privacy for clients.

The concept of confidentiality is not
new and is provided to clients by all
major finance centres worldwide. But
this confidentiality is not enshrined
in the Law neither in Guernsey nor
indeed in the UK — it is case Law that
gives us our marker and the Tournier
Case of 1924 in particular is the
reliably held English Court precedent.

This case decided that a bank owes
all its customers a duty to keep their
affairs confidential. But importantly
it also gives us four occasions when
this duty can be over-ridden and
specifically these are:

m  where the law compels it

m  where there is a duty to the public
to disclose the information

m  where the bank’s own interests
require it, and

m  where the customer permit it.

While there are these overriding areas

where there is potentially a break in

the duty of confidentiality, we must

ensure that for the vast majority of

clients confidentiality is real and seen
to be real. For this reason Guernsey has
comprehensive Data Protection Laws.
A comprehensive series of Laws is
also available to ensure that the Island
mitigates, as far as possible, the
potential abuse of the international
finance system to fund the drugs trade,
terrorist activities or hide the proceeds
of crime through money laundering.
There is no place for that type of
business in Guernsey and as part of
the international financial community
we must be prepared to divulge
information in those cases and under
the law we have that duty to disclose.
And here I believe is where the
distinction lies between confidentiality
and “secrecy.” Guernsey, again like the
UK, does not have a banking secrecy
law and has no intention of introducing
one. Other jurisdictions may have such
legislation (or have had this in place)
but not Guernsey.
Embracing transparency and
eschewing secrecy is though at no
cost to confidentiality for those who
are undertaking legitimate business.
There have been many scaremongering
stories about “leaky buckets,” with
information being made available to
all and sundry and at the drop of a hat
but this could not be further from the
truth. In particular, within each TIEA
there is a very specific procedure for
accessing information and this ensures
that there is an underlying bona fide
reason for the information request
and that fishing expeditions will not be
allowed. Only those with something to
fear will indeed have something to fear.

And the future?
The Island was ranked 15th in
September’s Global Financial Centres

6  Guernsey Special | Private Client Practitioner
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Index (GFCI) 6, behind the leaders
London and New York and in the very
top echelon of the so-called “offshore”
centres. However, we are currently
facing challenges in a variety of guises
— tax transparency, corporate tax rates,
a revised EU Savings Tax Directive
(EUSTD) and sector specific EU
initiatives, such as the Alternative
Investment Fund Managers (AIFM)
Directive. Having said that, we have
also been challenged many times in the
past and the Island has always proved
more than capable of negotiating and
adapting to survive.

For example, Guernsey worked very

introduction

S ures alongside the UK and US

‘white list’ that w: li

at the conclusion of the LLondon u

in April 2009

Man regarding the original EUSTD
and we are intending a similar level
of cooperation again now, not least in

the need to review corporate tax rates.

In addition, the Island is stepping up

its representation within the corridors

closely with Jersey and the Isle of

of power in both the UK and the EU.
Guernsey is determined to do all it

can to ensure that it remains

attractive to clients as a jurisdiction
within the very top tier of international
finance centres. =

Independent

professional administration of private family wealth

financial companies.

Our highly -gualified team provides multi-disciplinany

expertise including:

+ Formation and administration of complex and simple
fiduciary structures.

» Family office administration including consolidated investment
reporting and the administration of Private Trust Companies.

* International tax and estate planning with a particular
emphasis on UK-connected persons.

the way,

Contact David Fies
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The Praxis Group is an independent privately-owned group of * Advice and assistance on wealth preservation and the
protection of assets.
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+ Discretionary cash management services.

+ Real estate structuring and financing services.

Established over 25 years ago, and with offices in Guernsey,
Geneva, Luxembourg and Malta we're with you every step of
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Fran Snoding
tax director,
Intertrust Guernsey

Fran Snoding, tax
director at Intertrust in
Guernsey talks to Private
Client Practitioner and
takes a look at the

rise of QROPS.

PCP (Private Client Practitioner): So
Fran, where do QROPS come from?
Fran Snoding (FS): Qualifying
Recognised Overseas Pensions
Schemes (fortunately shortened

to QROPS) came into being as a
consequence of the new UK pension
rules which were introduced by HM
Revenue and Customs (HMRC) in
April 2006.

As a consequence of these new rules
any pension scheme based outside the
UK, wishing to accept a transfer from
a UK pension, must apply to HMRC
for recognised status.

PCP: Who can become a member of

a QROPS?

FS: In general terms whilst QROPS
are available to UK residents they are
typically only of interest to non-UK
residents or those planning to become
non-UK resident. UK resident non-
domiciled individuals may also find that
there are certain advantages to holding

their pensions via a qualifying scheme.
PCP: Are there any specific criteria
which need to be met to form

a QROPS?

FS: To qualify as a QROPS a scheme
must meet the conditions to be a
Recognised Overseas Pension Scheme
(ROPS). Broadly a ROPS must be

an Overseas Pension Scheme, which
primarily means: that it is open to
residents of the country in which the
scheme is established, it is recognised
for tax purposes in that country and,
it provides its members with benefits
of at least 70 percent of any UK tax
relieved amount and not before the
member reaches their normal
minimum pension age.

PCP: What is the minimum

pension age?

FS: 50 before 6 April 2010, 55 on or
after 6 April 2010.

PCP: How do we know if a scheme is
definitely a QROPS?

8  Guernsey Special | Private Client Practitioner
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FS: Individuals or UK pension trustees
may seck confirmation from HMRC
that a scheme is qualifying; in addition
many schemes have permitted HMRC
to publish their names on the HMRC
website to signify compliance (although
publication is voluntary).

PCP: Why are QROPS so important?
FS: Essentially because a transfer

from a UK scheme to an overseas non-
qualifying scheme will be subject to
UK income tax of 40 percent, (called
an unauthorised payment charge),
which, with surcharges can increase

to 55 percent.

Conversely if the recipient scheme
has QROPS status, transfers from UK
schemes will be authorised and not
generally subject to income tax as long
as there is no breach of the Lifetime
Allowance, currently £1.75 million.

As a consequence of the restrictive
rules governing UK schemes many
individuals are seeking to transfer
their UK schemes to the more
attractive QROPS arrangements.

For example, it is still a general
requirement of UK schemes to either
purchase an annuity by age 75 or
take out an Alternatively Secured
Pension (ASP). The downside of these
requirements is that on the death of
the member either the annuity provider
takes the lion’s share of any residual pot,
or in the case of an ASP, the tax burden
may escalate to 82 percent.

UK schemes can also restrict the
type of investments that can be made,
consequently asset classes such as
residential property, classic cars,
antiques and art cannot generally
be held.

PCP: Why is Guernsey such a major
player in the use of QROPS?

FS: Firstly, the investment criteria for
Guernsey schemes are far more flexible

than for equivalent UK schemes
particularly with regard to investment
in property. Moreover it is possible in
certain circumstances to take loans
from Guernsey QROPS.

Guernsey legislation also provides
that an annuity can be taken between
ages 50 and 75 but crucially there is
no requirement to actually purchase
an annuity from a life company. This
flexibility preserves the value of the
tund for future generations.

PCP: Does Guernsey provide any
additional flexibility to the formation
of QROPS or similar products?

qrops

pension schemes were able to transfer
these to Guernsey Retirement Annuity
Trust Schemes (RATS). This was in
accordance with a reciprocal agreement
which came into force in 1994, made
between the UK Pension Schemes
Office and the Administrator of Income
Tax in Guernsey.

The Guernsey legislation governing
RATS and the conditions placed
upon them were such that, at the time
the QROPS rules were introduced,
generally RATS already qualified as
QROPS without any alteration to
their rules.

FS:1In

addition to the =
flexibility of
the schemes,
experience

in managing
pensions is
important to
investors.

In this regard
Guernsey is
well placed
with a strong
track record in
international

Harnessing
your strengths

pensions.
Guernsey is
not new to
this market,
as private
pension
legislation
has been

in place for
many years.
In fact prior
to 6 April
2006 many
Guernsey
residents

with UK

BLENHEIM
FIDUCIARY
CROUP

www.blenheimgroup.com

Established in Guernsay

for over 30 years, Blenheim
Fiduciary Group is a leading
indapendant trust company
offering a prograssive,
personal service to its global
client base.

Blenhaim Fiduciary
Group Limited

First Floor Tudor House
Le Bordage St Peter Port
Guernsey GY1 108

Telephone

+d44 (O0j1481 715200
Facsimile

+44 (011481 723826
Email
info@blenheimgroup.com
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qrops

QROPS in Brief

The scheme is not a “registered” pension scheme but is a overseas pension scheme and it must either be:

m Established by an international organisation to provide members benefits of at least 70 percent of any
UK tax relieved amount and not before the member reaches their normal minimum pension age
(50 before 6 April 2010, 55 on or after 6 April 2010), or
m [fitis not established in another EC member State (or Norway, Iceland or Liechtenstein) that it is requlated
in the country it is established, and is recognised for tax purposes, or
= The scheme provides members benefits of at least 70 percent of any UK tax relieved amount and not
before the member reaches their normal minimum pension age (50 before 6 April 2010, 55 on or after
6 April 2010), and the scheme is recognised for tax purposes.

Broadly a scheme is recognised for tax purposes if it is open to residents in the country in which it is

established, and tax relief is generally available in the country of establishment for contributions into
pension schemes, and either,

m tax relief is not available to contributions made to the scheme, or

= the scheme is subject to tax, or

= the members are subject to tax on benefits form the Scheme.

PCP: There has been some bad
publicity for QROPS internationally,
has Guernsey been able to learn from
other international jurisdictions?

FS: There has been some bad publicity
for QROPS internationally, but to
forestall any of the alleged misuses

of non-Guernsey schemes having a
detrimental impact upon transfers

to Guernsey QROPS, the Guernsey
Income Tax office seized the initiative
and consulted with HMRC to reinforce
Guernsey’s position. To reassure
HMRC that Guernsey QROPS were
not being, and would not be abused,
with effect from October 2008 there
was an alignment of the rules of both
Guernsey resident and non-Guernsey
resident members. This provided

that transfers made from the UK into

a Guernsey QROPS could only be
transferred to schemes that are
QROPS compliant.

PCP: What about the tax issues?

FS: The inheritance tax (IHT)
consequence of transfers to QROPS

were originally left out of new

legislation and whether or not the
transfer was a “transfer of value” for
IHT was, for some time, open to
debate. However, the IHT position
was ratified by Schedule 29 in 2008,
which introduced the term Qualifying
non-UK Pension Scheme (QNUPS).
Consequently, transfers to QNUPS

are neither a transfer of value nor are

they subject to periodic or exit charges.

A key issue to consider is whether
QROPS income that is arising in the
UK, (e.g- UK property rents) is subject
to UK tax, and if so at what rate.
HMRC'’s view is that unless
ITA 2007 5.812 applies, (i.e there
are no UK resident beneficiaries, and
there will never be any UK resident
beneficiaries), the income will be
subject to UK income tax at the rate
applicable to trusts, which with effect
from 6 April 2010 rises to 50 percent
(42.5 percent on dividends).

It is also HMRC’s view that
legislation providing certain
exemptions from UK tax for pension
schemes only relates to UK resident

schemes. Consequently to avoid
punitive UK income tax charges,

UK investments should not be held
directly by QROPS.

PCP: In summary why should
individuals consider QROPS?

FS: It’s because QROPS can be a very
important tool in wealth management
for former UK residents and for those
looking to leave the UK. As with any
wealth management product it is vital
that proper professional advice is taken
when forming QROPS and that the
schemes are administered in accordance
with legislative provisions.

Guernsey providers and legislators
have the requisite experience and
professionalism and are in the
premier league for QROPS.

Individuals seeking to become a
member of a Guernsey QROPS or set
up their own bespoke Guernsey
scheme should do so, safe in the
knowledge that Guernsey is a well
regulated finance centre fully able to
meet the requirements of the individual
and the relevant legislation. =
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guernsey advantages

There is a global
economic slowdown
and market volatility.
This causes uncertainty
and worry for wealthy
clients. But there are
advantages in using
Guernsey in these difficult
times, write Alison Vine
and Sharon Watson of
Ernst & Young.

Alison Vine, tax director,
Sharon Watson, tax manager, Ernst & Young LLP

roubled

1IMCS

t the time of writing this
article, there is news that
the UK market is showing
signs of recovery as the
property market begins
to pick up and the retail price index is
moving in the right direction.

However, there is apparently
sufficient evidence to suggest that this
upturn may be temporary and things
could get worse before they get better
again. Of course the unpredictable state
of the economy not only concerns us but
also our clients, who increasingly seek
advice on what they can do or where
they might go in order to preserve their
wealth and minimise taxation on their
personal income and gains. It is not
surprising that Europe and the
Channel Islands are the favoured
destinations, and bearing in mind the
tax regime in the UK, the move abroad
will often be a permanent relocation.

Guernsey, in particular, is becoming
increasingly popular because of its
climate, lack of serious crime, but often
primarily due to the favourable tax
and social security rates. The standard
rate of income tax is 20 percent and
has been since 1959. Depending on
the number of days an individual
spends on the island and his habits
of life elsewhere it may be possible to
restrict his liability to income tax on his
non-Guernsey source income. There
is a cap available of £100,000 tax on
non-Guernsey income (which includes
Guernsey bank interest), or £200,000
tax on worldwide income.

Social security rates vary between 6
percent for employed or 9.9 percent for
non-employed and 11 percent for self
employed. With high earners and
high net wealth individuals in the UK
soon facing a higher rate of income tax
of 50 percent on the majority of their
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income a rate of 20 percent compares
very favourably.

Pensions

For those with pensions in the UK the
2009 amendment to the UK Guernsey
Double Tax Treaty provides that,
generally, a pension of one territory
will only be taxable in the territory
where the recipient is resident. Hence

an individual resident in Guernsey need

only pay 20 percent on his UK pension.
In addition, having become
Guernsey resident, it is possible to

commute a UK pension into a Guernsey

scheme (a Retirement Annuity Trust
Scheme — RATS), which not only
serves to reduce the rate of tax which
will be suffered on pension payments,
but also allows for greater flexibility
and wealth preservation compared to
many UK schemes.

Tax savings
There is no tax in Guernsey on capital
gains and no tax on gifts, estates or
wealth. With careful planning, an
individual could completely mitigate
UK inheritance tax (IHT). So moving
offshore could be worth a great deal in
terms of the potential tax savings.
Changing one’s domicile position,
which is relevant for IHT purposes, is
not the same as changing residence so
advice should be taken about how this
impacts your client and members of
the family who also move offshore.
Open Market accommodation is
available to UK and EU passport
holders, without the need for a housing
licence, with prices similar to those of
London or the Home Counties.
Licences allowing individuals not
previously connected with the island to
occupy Local Market accommodation
are available for certain employees,

guernsey advantages

where it can be demonstrated that
they are essential to the business and
it was not possible to recruit someone
with the required skills and experience
in Guernsey.

The island has a continental feel,
and while most of the roads names are
in French and it is just over an hour
to St Malo, the similarities to the
UK are unmistakable. English is the
main spoken language, the media is
predominately English, the currency
is sterling and there are a number of
familiar shops and high street banks
in Guernsey.

It is not necessary to be resident in
Guernsey to benefit from it’s offerings.
Pension provisions can be arranged
through a QROPS (Qualifying
Recognised Overseas Pension
Schemes); and many expatriates will
participate in these, transferring over
their funds from UK pensions to a
Guernsey registered and regulated

scheme. Guernsey is a centre of
excellence for QROPS. There are

certain criteria that must be met

in order for the QROPS and the
individual to satisfy HM Revenue &
Customs (HMRC) that the conditions
have been met.

The use of offshore trusts and
companies and more complex
arrangements are all practical solutions
in assisting with the tax-efficient
arrangement of an individual’s wealth.
Guernsey is seen as a centre of financial
excellence with specialist accountants,
tax advisers, lawyers and banks on hand
to advise individuals. Admission to the
EU’s “white list” further substantiates
Guernsey as a territory which is
compliant with the standards in
relation to anti-money laundering and
countering the funding of terrorism,
so there should be no difference doing
business in Guernsey than any UK or
EU country. =

www.eprivateclient.com

Private Client Practitioner | Guernsey Special 13



hastings bass

Jonathan Ellis
associate,
Simon Davies
partner,

Ogier

HMRC has been permitted to
be joined as a party to the first
Hastings Bass application in
Guernsey. Jonathon Ellis and
Simon Davies of Ogier consider
the implications of the case.
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recent decision of the
Guernsey Court of

Appeal brings into focus

the role of HM Revenue

& Customs (HMRC) in
trust proceedings before the courts of
offshore financial centres and the two
century old rule that foreign revenue
authorities cannot seek to enforce their

revenue laws outside their own borders.

The facts

In Gresh v RBC Trust Company
(Guernsey) Limited the applicant,

(A), who was the beneficiary under a
pension scheme administered by the
trustee of his pension trust, took on the
first application to the Royal Court of
Guernsey for Hastings Bass relief.

The application was made to correct
a mistake that occurred when the
trustee of the pension scheme relied on
tax advice that HMRC says gave rise
to adverse tax consequences for A in
the UK.

HMRC applied to be joined as
a party to that application but its
application was rejected by the Royal
Court at first instance. HMRC
then appealed the decision of the
Royal Court.

On appeal, the Court of Appeal has
allowed HMRC to be joined as an
intervener in Guernsey proceedings
regarding the development of Hastings
Bass principles in this jurisdiction.

The principle in Hastings Bass
The principle in Re Hastings Bass
[1975] Ch 25 developed to provide
trustees and beneficiaries with an
alternative remedy where certain
types of mistakes have been made in
the administration of a trust. The
development of this principle went
against the long established doctrine
that the courts would not interfere with
the discretionary decisions of a trustee.
In Hastings Bass, the English Court
of Appeal set out certain exceptions
to that general rule one being that the
Court could interfere where it was
clear that the trustee would not have
acted as he did (a) had he not taken
into account considerations which he
should not have taken into account,
or (b) had he not failed to take into

hastings bass

account considerations which he

ought to have taken into account. In
those circumstances, the court might
be prepared, in the exercise of its
discretion, to declare the decision of the
trustee void ab initio.

This principle has been applied in
England, Jersey and other offshore
jurisdictions, including to correct
mistakes made which have
unintended adverse tax consequences
for beneficiaries.

A, in his application against the
trustee sought a declaration that the
decision to make distributions from the
pension fund to him in the manner it
did be declared void ab initio as had the
trustee acted on correct tax advice it
would have structured the payments in
another, more tax effective, way.

Following prompting by the English
courts in 2006, HMRC issued a
position paper in Tax Bulletin No 83
dated June 2006 where it set out its
intention to take a more active role
in Hastings Bass applications. Its
intervention in A’s application (in
Guernsey) is (so far as we have been
able to find out) the first time that
HMRC has sought to intervene in an
application of this type anywhere in the
world since it changed policy in 2006.

Issues before the Court of Appeal
In deciding the appeal brought by
HMRC against the decision of the
Deputy Bailiff not to allow HMRC to
intervene in the proceedings, the Court
of Appeal was asked to resolve:

» whether, for the purposes of Rule 37
of The Royal Court Civil Rules,
2007 there existed a question or
issue arising out of or relating to or
connected with any relief or remedy
claimed in the proceedings between
A and the trustee which would make »
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hastings bass

HMRC cannow join into potentially every
Hastings Bass application which'might have

UK tax consequences.

it just and convenient to determine
between HMRC and A in the same
proceedings in Guernsey; and
importantly, whether or not
HMRC’s application to intervene
was an attempt, contrary to the
established law, to indirectly
enforce the revenue law of the
UK in Guernsey.
The Court of Appeal held that the
issues between A and the trustee were
the same as the issues between A
and HMRC as they both centred on
whether or not the distribution made
to A was valid or void. The Court
of Appeal held that HMRC had a
direct interest in the subject matter of
the action, namely the validity of the
distributions.

The Court of Appeal in reaching its
decision disagreed with the approach
taken by the Royal Court of Guernsey
at first instance and also with the Royal
Court of Jersey’s decision in Re Seaton
Trustees Limited (unreported, 19
March 2009) and held that HMRC’s
interest was a direct one in the validity
or otherwise of the distributions and
not merely in the taxation consequences
that might flow from the matters to be

resolved in the proceedings before the
respective court.

The second issue, and perhaps the
most important, was the Court of
Appeal’s finding that the intervention
of HMRC would not amount to an
attempt to directly or indirectly enforce
the revenue laws of the UK outside
its borders. Importantly, the Court
of Appeal noted that if what HMRC
was attempting to do was enforce UK
revenue laws in Guernsey then it would
not have been allowed to intervene.

In reaching its decision, the Court
of Appeal held that what HMRC
was attempting to do was to obtain
a ruling in Guernsey which could be
then used to determine A’s tax liability
in the UK. The Court held that it was
neither directly nor indirectly enforcing
UK revenue law. HMRC was simply
seeking to resolve an issue which may
be important to HMRC in due course
in enforcing UK revenue laws within

the UK.

What does this mean?

HMRC can now join into potentially
every Hastings Bass application which
might have UK tax consequences.

It follows that any foreign revenue
authority can intervene in Guernsey
Hastings Bass applications if the
outcome might have tax consequences
in that foreign state.

It might be possible for foreign
revenue authorities to argue to expand
on this decision and seek to intervene
in other applications in due course
where there might be tax implications.
The fact that foreign revenue authorities
can now take part in some trust
applications and the risk that this
might “creep” into other areas will be of
concern to settlors and trustees. The
costs of any application where a foreign
revenue authority takes part are bound
to be significantly more than otherwise
and it will take longer for applications
to be determined.

There is also an increased risk that
rather than applying to the Court for
Hastings Bass relief or rectification, a
more attractive option might be to sue
the trustee and other advisers for the
consequences of what has happened.

Whilst in many cases actions for
professional negligence will not “cure”
the problem in the way Hastings
Bass relief or rectification would, that
might be a more attractive option to
disgruntled beneficiaries or settlors
than making a court application into
which a foreign revenue authority
might seek to take part and take a
greater investment of both time and
money to reach a conclusion.

Does this affect otherjurisdictions?
The Court of Appeal decision

in Guernsey does not bind other
jurisdictions to take the same approach.
However, it will be persuasive elsewhere
especially in jurisdictions where the
rules on the joinder of parties are the
same — as is the case in Jersey. =
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Guernsey

OQur clients know what they want to achieve. We know how to get
there, Working with some of the sharpest minds in corporate law
and finance, we pull together the right blend of services to suit each
client's unigue situation. With an international network of experts
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knowledge to help you succeed.
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new opportunities

A brave new
oftshore world

The offshore world is becoming increasingly
complex. However there are new opportunities for

effective tax planning and wealth appreciation writes

David Piesing of Praxis Fiduciaries Limited.

ealthy private clients
have experienced a
roller-coaster of a
ride over the past

couple of years but as some degree

of order appears to be returning

to the markets, it is clear that new
opportunities exist for further wealth
appreciation and effective tax planning,
especially for those who have managed
to protect their wealth from the
downward turbulence.

In particular, there are some
exceptional opportunities available

to property investors who possess the
higher level of equity now required

to finance purchases of UK prime
commercial property in an era when
banks are capping their loans-to-value
at around the 65 percent level.

At the time of writing, those with
the 35 percent to 40 percent of equity
available (including acquisition costs)
can currently purchase UK prime

David Piesing

director and head of
wealth structuring,
Praxis Fiduciaries Limited

commercial property with a high quality
institutional lease for a 7 percent yield
and with 3-year fixed finance of around
5 percent or 5-year fixed finance of
around 6 percent. Variable rate funding
is available (without an interest rate
hedge) for as little as 3 percent. Such
positive income returns, even before
taking any capital growth into account,
have not been available for several years
and are of great appeal to those with
available equity.
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Tax efficiency

With such attractive pre-tax investment
returns available, and with UK tax
rates heading quickly northwards,

there is very strong demand for tax-
efficient structuring of investments of
all types, not just from the real estate
world. Asset values have generally
fallen heavily over the past 12 months,
although some equity markets have
bounced back strongly. Nevertheless,
there are currently lots of opportunities
to restructure existing investments
without crystallising existing gains, in
order to get into tax-efficient “wrappers’
which will help to shelter and defer tax
on future investment returns. There
are several such “wrappers” available,
and in the offshore fiduciary world it

is a huge advantage to have strong tax
planning skills in-house to help provide
bespoke solutions to clients, usually

in conjunction with the client’s

existing advisors.

As readers will know, offshore
planning has become far more complex
over the past couple of years, and
threatens to become even more complex
with new anti-avoidance legislation
anticipated to counter the present rush
to convert income returns (currently
taxed at 40 percent but soon to be 50
percent) into capital gains (currently
18 percent). Very few people expect
this current huge disparity in tax rates
to remain for much longer, and the
return to parity of tax rates will cause
insurance bonds to become even more
popular as tax “wrappers”. If structured
very carefully, insurance bond wrappers
can be used to hold virtually any class
of non-highly personalised investment
asset. With lifetime transfers to trusts
attracting a 20 percent IHT charge, the
use of offshore trusts for tax mitigation
purposes has been severely affected.

»

Insurance bond wrappers can help to fill
that void.

Non-dom exodus?

Much noise has been made about an

exodus of wealthy foreign-domiciled

individuals from the UK to escape the

forthcoming 50 percent income tax rate.
Some foreign-domiciled individuals

are coming up to 7 years of residency

in the UK (after which point they

become subject to the annual £30,000

new opportunities

Remittance Basis Charge) and any
historic mixing or non-segregation of
income and capital gains is about to
cause them all kinds of tax problems
which are very complex to unravel.
Many have looked closely at potentially
suitable new countries of residence,
with Switzerland, Monaco and the
Channel Islands on their radar, but
personal experience indicates that, on
reflection, they would really prefer to
stay in the UK if their tax affairs can be »
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new opportunities

Offshore planning has become fdr more
complex.over the past couple of years.

simplified in an effective manner.
Again, insurance bonds can, if
structured correctly, provide the ideal
solution for many such individuals,
by being used to carefully manage
future remittances to the UK and to
defer tax liabilities in respect of future
investment returns by rolling them
up within the bond. By definition, a
foreign-domiciled individual will leave
the UK at some future date (otherwise
he/she is not actually foreign-domiciled

at all), and so it is potentially possible
to defer encashing the bond until after
residency status in the UK has ended.
Such flexibility is extremely attractive
in the current market and is likely to
become increasingly so as other tax
planning opportunities are eliminated.
In view of the ever-increasing
complexity of remittance planning
for foreign-domiciled UK residents,
offshore fiduciaries servicing that
market are under huge pressure to “get

it right” when it comes to advising on
the remittance or utilisation of funds
in an offshore structure. Several private
bank-owned fiduciaries are believed

to have decided to exit that particular
market for fear of not being able to
internally manage the risks.

For those who remain fully
committed to the foreign-domiciled
market, it is absolutely vital to have
in-house tax expertise on demand so
that advice can be taken before costly
mistakes are made.

In this new era, offshore fiduciaries
need to be multi-faceted and having
insurance bonds available as an
additional tool, either to be used
alone or in conjunction with trusts,
foundations, limited partnerships or
companies, is a major advantage if the
investment opportunities currently
available are to be fully exploited. =
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working in guernsey

guernsey

Guernsey has a strong reputation as a financial
centre, writes Nick Careless of AP Executive, a
specialist global private wealth management
recruitment consultancy. But what should those
looking to relocate there consider?

ith its reputation for

strong corporate

governance, innovative

legislation, pragmatic
regulation, excellent business
infrastructure, competitive tax
environment and convenient location,
Guernsey presents itself as “the symbol
for international finance.”

Indeed, at last year’s STEP Awards,
Guernsey was named International
Finance Centre of the Year, and this
October a number of firms either
headquartered, or with a significant
presence in Guernsey received
nominations for the 2009/2010 Awards
held in London. With the Guernsey
offices of firms such as Ozannes,
Kleinwort Benson, Turcan Connell
and Butterfield up against the very best
on the international stage and Ogier
winning IFC legal team of the year, it
was another good year for the island
and a testament to the calibre of the

professional workforce. Employing well
over 2,000 people and with more than
£300 billion worth of assets in trust,
Guernsey is a leading international
fiduciary centre with 50 years' experience
of supplying trust and corporate services.
The Guernsey branch of STEP is one
of the largest regional branches with over
500 members, so the island is clearly
well-resourced to deliver competitively in
the field of wealth and asset preservation
for both institutions and private clients.
Alongside trust and combined with
the island’s internationally competitive
private banking and funds sectors,
Guernsey’s secure and well-regulated
centre presents compelling reasons to
those seeking to house their wealth and
structure their businesses.

Weathering the storm

Guernsey has not however been immune
to the global economic downturn with
the island experiencing a continued

Nick Careless
managing director,
AP Executive

drop-off in business and hiring
throughout 2008 and 2009. Guernsey
business does however seem to have
weathered the storm better than some
of its competitor financial centres, with
robustly established fund structures and
other vehicles managed by competent
qualified professionals contributing to
Guernsey’s relatively strong comparative
position. An increase in hiring activity
over recent months would also suggest
that a corner may have been turned.

“In comparison with other key market
sectors, Guernsey’s trust industry has
managed to remain encouragingly
buoyant throughout the past 12
months,” said AP Executive Guernsey
recruitment consultant Mike Bonsall.

“Whilst overall recruitment is down
on previous years, companies that are
hiring have been able to attract interest
from very high calibre candidates,
both from within the island and
from other jurisdictions.”
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A home from home

What can Guernsey offer the
international professional thinking of

a move? According to AP Group Chief
Executive Gina Le Prevost, herself a
native of Guernsey, the island offers a
“home away from home.” A private
client practitioner coming to the island
from the UK will enjoy a way of life that
is different but not too different from
that back on the mainland.

“The scenery is beautiful, the beaches
are fantastic and the restaurants are
excellent, but most of all Guernsey
is friendly and safe, an enormous
consideration in this day and age,”
said Ms Le Prevost.

Indeed, with the new 50 percent
tax rate for higher earners impacting
on Britain, it is not only Guernsey’s
reputation for security and pleasant
beaches, but its standing as a quality
business centre, that makes the island
an attractive place. As an example, Guy

Hands, one of the wealthiest people in
Britain, and boss of private equity group
Terra Firma, is one of the latest business
leaders to quit Britain and establish
himself in Guernsey to benefit from the
friendlier tax regime.

For the professional thinking of
relocating to Guernsey, there are
practical considerations to take
into account. Due to Guernsey’s
physical size, there are strict controls
regarding housing and the growth of
the population is controlled through
legislation. To the uninitiated, the laws
surrounding housing on Guernsey
can seem somewhat complicated,
with different levels of discretionary
qualifications valid for specified
periods of time, “open” and “local”
market housing. Strict housing control
legislation is enforced to ensure that
only qualified persons are granted
housing licenses. Qualified persons
earning licenses are hired to fill positions

which the Authority considers to be
“essential to the well-being of the
community.” With the housing licence
in place, one is then granted the Right
to Work authorisation which allows
employment. Off island jobseekers
should always check whether the
position requires “local” residential
qualifications or if the position comes
with a license.

Guernsey has built its enduring
reputation upon quality of service to
both private clients and those firms in
the private client industry alike. In a
world where firms and service levels
become increasingly homogenized and
where sterile call centres have taken
the place of personal relationships, it
is the values attached to these personal
relationships, standards of service
and the quality of the professional
workforce that will ensure Guernsey’s
continued success in the elite of the
global offshore financial centres. =
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efurbs

Stephen Collier
client services director,
Mercator Trust Company Ltd

An °
alternative

pension plan

With the imminent
increase in income tax

for high earners and

the restrictions of tax

relief on their pensions,
many high net worth
individuals will be looking
for a way to reduce their
immediate tax burden and
to save efficiently for their
retirement. Stephen Collier
of Mercator Trust Company
says that an Employer
Financed Unapproved
Retirement Benefit Scheme
from jurisdictions such as
Guernsey is ideal for

this purpose.

ver successive years HM
Revenue & Customs
have introduced
legislation which has
increased the income tax
and national insurance burden on high
earners. More recently, the overall tax
charge has been further increased by
the creation of a 50 percent top band of
income tax and the restriction of the
tax allowances on contributions to
pension schemes.
The tax efficiency of regulated
pension plans has also been limited
by the introduction of the annual and
lifetime pension allowances which
limits the build up of funds in a tax
neutral environment, with penal 55
percent tax rates on sums in excess of
the allowances.

EFURBS

As a consequence of the above, high
earners and senior executives, as well as
their employers, will want to consider
alternative ways of reducing the
immediate tax deductions on earnings
and bonuses, as well as promoting
saving for retirement in an effective
manner. A very attractive option which
provides an effective tax deferral whilst
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providing flexible pension provision,
is an Employer Financed Unapproved
Retirement Benefit Scheme(EFURBS).
An EFURBS is a discretionary trust
created by an employer, typically in an
offshore jurisdiction such as Guernsey,
to provide retirement and death benefits
for an individual and their family. They
are usually bespoke arrangements set up
for just one executive and their family
although multi-member schemes could
be set up.
The EFURBS is usually funded at
the outset by funds being placed into
it by the employer, and this could be
part of the agreed pension strategy or
as part of a salary sacrifice agreement
as contributions direct from the
Employee are not permitted. Unfunded
arrangements are possible and in
this situation the employer simply
undertakes to provide funds at some
stage in the future.

The benefits of EFURBS

The benefits of using an EFURBS

include:

m  For employers, it provides an
effective mechanism to incentivise
and retain staff.

m  Unlike contributions into registered
pension plans, contributions into
an EFURBS are not subject to
income tax, irrespective of the
amount of the contribution or the
level of the executive’s income.

m  There are no national insurance
contributions (NIC) on
contributions into an EFURBS.

m The EFURBS is outside the annual
and lifetime allowance limits that
apply to regulated pensions, so
allowing benefits to build up in a
tax neutral environment without
being subject to the 55 percent
penal tax charge.

An EFURBS is completely flexible
as none of the registered pension
scheme restrictions apply and there
is no limitation on investment
classes available.

It may be possible for EFURBS
funds to be loaned to the employee
on commercial terms and there is
no requirement to buy an annuity.
There is no specific retirement

age (although after 6 April 2010,
benefits can be taken only from age
55 onwards).

An offshore EFURBS is not
subject to capital gains tax or
income tax on foreign source
income allowing investments within
the EFURBS to roll-up tax free.
Pensions and lump sums from
the EFURBS will generally be
subject to income tax at the
employee’s marginal rate in the
year that benefits are drawn.
However, depending on the
employee’s residence position at
the time of distribution, it may
be possible for these to be
taken free of UK income
tax. This would need
to be examined on a
case-by-case basis.
There will be no
NIC on a lump
sum payment
from the
EFURBS
provided
that it
does
not
exceed
25 percent of the value of the fund.
Neither will there be NIC on
pensions from the EFURBS
provided that they are paid before

the executive reaches age 75 and

efurbs

his or her employment has ceased.
m  Assets within the EFURBS are
ring-fenced from claims by
creditors in the event of the
employer’s insolvency.
Although the above benefits apply,
there is no corporation tax deduction
for the employer until the benefits are
drawn from the EFURBS.

However, in the current

economic climate, the
corporation tax deduction
may not be of primary
importance. On the basis
that the EFURBS is
structured in the form of

a discretionary trust, it is
important for the structure
to be planned carefully to
avoid UK inheritance tax
charges on the value
of the fund on each
10 anniversary of
its creation. In
conclusion the
EFURBS is
a valuable
tool in
terms

of

retirement planning
for UK residents

in an increasingly
punitive personal tax
environment. =
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Investing

Michael Adkins
associate, dispute
resolution department,
Collas Day

from home

Private clients, international
finance and cross-border
disputes are not often
spoken about in the same
sentence. However a
recent case in the Guernsey
Court of Appeal sets an
important precedent that
should be taken note of

by all practitioners whose
clients invest outside their
home jurisdiction.

innetka Trading
Corporation, was a
Panamanian
investment company
which was beneficially owned by a
group of French citizens. Although
a corporate, essentially Winnetka was
used as a private investment vehicle.
As part of Winnetka’s investing
activities, it entered into a series of
contractual relationships with Bank
Julius Baer, a Swiss Bank, and one
of its sister companies, Julius Baer
International (for the purposes of this
article, both will be referred to as the
bank). Pursuant to these arrangements,
the bank provided banking, credit and
investment management facilities to
Winnetka from its Guernsey branch.
To complicate the jurisdictional web
even more, Winnetka was actually
introduced to the bank in London,
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where the bank maintained an
office, and where all the paperwork
was completed.

Inevitably, some time into their
contractual relationship, Winnetka
and the bank fell out, and Winnetka
commenced proceedings in the
Chancery Division of the High Court
of Justice. Specifically, the dispute
related to the investment management
services provided by the bank. It was
at that point that the extent of the
jurisdictional mess started to become
apparent. Unsurprisingly, each of
the three agreements underpinning
Winnetka’s relationship with the bank
contained jurisdiction clauses providing
for the law that was to govern the
agreement, and nominating a Court
to have jurisdiction. Surprisingly,
(to Winnetka at least) given the
circumstances of its being introduced to
the bank, Guernsey and (for the most
part) the Royal Court of Guernsey were
the jurisdiction and Court nominated.
Even more surprising was that the
jurisdiction clause in each of the three
agreements was worded differently.

Anti-suit injunction

These issues emerged when the bank
relied on the jurisdiction clause in one
of the agreements to obtain an anti-suit
injunction from the Royal Court of
Guernsey at first instance. An anti-
suit injunction restrains the respondent
from carrying on proceedings in
another jurisdiction. Whilst any such
order can only have direct effect in the
jurisdiction granting the injunction

(in this case Guernsey), rules of
international comity between Courts
dictate that in most circumstances

the foreign Court (in this case the

High Court of Justice), will respect
the decision of the Court granting the
injunction. Accordingly, Winnetka’s
English proceedings were
subsequently stayed on the basis of
the Guernsey injunction.

Whilst there are several bases upon
which an anti-suit injunction might

winnetka

but principally on the basis that the
jurisdiction clause was not expressed or
intended to be exclusive. In finding for
Winnetka the Court of Appeal found
that where an exclusive jurisdiction
clause uses the word “submit”, one of
two possible meanings may have been
intended. The parties may have

Unlike many ordinary customers of banks
and other financial institutions, many private
clients enjoy some degree of bargaining
power when entering in to such relationships.

be granted, one of the most common
situations is where the bringing of

the foreign proceedings was in breach
of a contractual obligation being the
exclusive jurisdiction clause. This

was the basis of the injunction in

the Winnetka matter. The relevant
agreement, the investment
management agreement, provided that
“the client and the bank hereby agree to
submit to the jurisdiction of the Royal
Court of Guernsey”.

Winnetka's appeal
Winnetka appealed the Royal

Court’s decision on several grounds,

intended that all disputes in relation
to the agreement must be referred
to the chosen Court or jurisdiction,
or alternatively the parties may have
intended that they would yield to that
jurisdiction should proceedings be
commenced by the other party.

In determining what meaning
was intended, ordinary principles
of contractual construction apply,
but particularly in these types of
circumstances the Courts will prefer
the less onerous “yield” meaning and
will generally construe it against
the interests of the provider of the
agreement, which in most cases results
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winnetka

in a construction in favour of the client.

Any key words such as “all”, “any”
or “disputes”, will also be relevant.
Notably, in reaching its conclusion,
the Court of Appeal criticised some
recent English decisions that suggested
that even a non-exclusive jurisdiction
clause might be the basis of an anti-
suit injunction, because commencing
proceedings outside the nominated
jurisdiction would be in breach of the
‘spirit’ of the agreement.

Impact on private clients

Unlike many ordinary customers of
banks and other financial institutions,
many private clients enjoy some degree
of bargaining power when entering in

to such relationships. The important
principle for private client practitioners
is that they must carefully consider
what their client’s expectations and
obligations are should an offshore
investment go sour. In most cases, it
would be more convenient for the client
to be able to commence proceedings
(and generally it will be the client
commencing proceedings) in a
jurisdiction where they, or their
advisers, do business. Aside from
simple logistics, the client and their

lawyers will be more familiar with the
applicable laws and the Courts and
Court processes. However, this may
not be the case in all circumstances.
Some jurisdictions may offer unique

substantive or procedural benefits in
certain circumstances. If the client
merely wants the option of
commencing proceedings against
their financial institution in a chosen
jurisdiction, but also want to have the
option of taking proceedings
somewhere else if it is convenient,
then a clearly expressed non-exclusive
jurisdiction clause should be used.
However, where they want any dispute
arising out of that relationship to be
heard by the Courts of that
jurisdiction, an exclusive jurisdiction
clause should be negotiated for, and
their lawyer should make sure it is
clearly expressed that it was intended
to be so. =
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